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JAMES G. MORRIS State Bar #110955
BRANDON C. MURPHY, State Bar #239528
MORRIS & ASSOCIATES, Attorneys at Law
2312 West Victory Boulevard v
Burbank, California 91506-1227

Tel: (181§) 524-2336; Fax: (818) 524-2337
Email: morrisassoc@jgmorrislaw.com

Attorne %\t;or Defendants/Cross- Complamants

SHARYN PROVENZANO, a.k.a.
SHARYN NAPPI and PRODEEN, INC.

CARD TECH INTERNATIONAL, LLLP, a
Maine Limited Liability Limited
Partnership,

Plaintiff,

V.

SHARYN PROVENZANO, a.k.a.
SHARYN NAPPI, an 1nd1v1dual and
PRODEEN, INC.,

Defendants.

SHARYN PROVENZANO a.k.a.
SHARON NAPP], an 1nd1v1dual and
PRODEEN, INC.,

Counter-Claimants,

V.

CARD TECH INTERNATIONAL, LLLP, a
Maine Limited Liability Limited
Partnership, and NORMAN FARRAR, an

individual,

Counter-Defendants.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CASE NO. CV11-02434 DSF (PLAX)

ANSWER AND COUNTERCLAIM

OF SHARYN PROVENZANQO, a.k.a.

SHARYN NAPPI AND PRODEEN,
INC. TO FIRST AMENDED
COMPLAINT

DEMAND FOR JURY TRIAL
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Defendants, SHARYN PROVENZANO, a.k.a. SHARYN NAPPI and PRODEEN,
INC,, file this Answer and Counterclaim and respectfully allege as follows:

I
ANSWER

L. Paragraph 1 requires no response.
2. Paragraph 2 requires no response.
3. Paragraph 3 requires no response.
4. Paragraph 4 requires no response.
5. Defcndants admit the facts alleged in paragraph 5.
6.  Defendants admit the facts alleged in paragraph 6.
7. Defendants admit the facts alleged in paragraph 7.
8.  Defendants deny the facts alleged in paragraph 8.
9.  Defendants deny the facts alleged in paragraph 9.
10. Defendants deny the facts alleged in paragraph 10.
11. Defendants deny the facts alleged in paragraph 11.
12. Defendants deny the facts alleged in paragraph 12.
13. Defendants admit the facts alleged in paragraph 13.
14.  Defendants admit the facts alleged in paragraph 14.
15. Defendants deny the facts alleged in paragraph 15.
16. Defendants admit the facts alleged in paragraph 16.
17. Defendants admit the facts alleged in paragraph 17.
18.  Defendants admit the facts alleged in paragraph 18.
19. Defendants deny the facts alleged in paragraph 19.
20. Defendants deny the facts alleged in paragraph 20.
21.  Defendants deny the facts alleged in paragraph 21.
22.  Defendants deny the facts alleged in paragraph 22.
23. Defendants deny the facts alleged in paragraph 23.
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24,  Defendants deny the facts alleged in paragraph 24.
25. Defendants deny the facts alleged in paragraph 25.
26.  Defendants deny the facts alleged in paragraph 26.
27.  Defendants deny that the packaging purchased by Plaintiff was distinctive, but
vadmit the remaining facts alleged in paragraph 27.
28.  Defendants deny the facts alleged in paragraph 28.
29. Defendants deny the facts alleged in paragraph 29.
30. Defendants deny the facts alleged in paragraph 30.
31. Defendants deny the facts alleged in paragraph 31.
32. Defendants deny the facts alleged in paragraph 32.
33. Defendants deny the facts alleged in paragraph 33.
34, - Defendants deny the facts alleged in paragraph 34.
35. Defendants deny the facts alleged in paragraph 35.
36. Defendants deny the facts alleged in paragraph 36.
 37.  Defendants deny the facts alleged in paragraph 37.
38.  Defendants deny the facts alleged in paragraph 38.
39. Defendants deny the facts alleged in paragraph 39.
40. Defendants deny the facts alleged in paragraph 40,
41. Defendants deny the facts alleged in paragraph 41.
42. Defendants deny the facts alleged in paragraph 42.
43.  Defendants deny the facts alleged in paragraph 43.
44, Defendants deny the facts alleged in paragraph 44.
45. Defendants admit the facts alleged in paragraph 45.
46. Defendants deny the facts alleged in paragraph 46.
47. Defendants deny the facts alleged in paragraph 47.
48. Defendants deny the facts alleged in paragraph 48.
49. Defendants deny the facts alleged in paragraph 49.

50.  Defendants deny the facts alleged in paragraph 50.
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52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74,
75.
76.
77.
78.
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Defendants deny the facts alleged in paragraph 51.

Defendants deny the facts alleged in paragraph 52.

Defendants deny the facts alleged in paragraph 53.

Defendants admit the facts alleged in paragraph 54.
All prior responses are re-alleged.

Defendants admit the facts alleged in paragraph 56.
Defendants deny the facts alleged in paragraph 57.

Defendants dény the facts allegéd in.paragraph 58.

Defendants deny the facts alleged in paragraph 59.

Defendants deny the facts alleged in paragraph 60.

Defendants admit the facts alleged in paragraph 61.
Defendants deny the facts alleged in paragraph 62.

Defendants deny the facts alleged in paragraph 63.

Defendants deny the facts alleged in paragraph 64.

Defendants deny the facts alleged in paragraph 65.

All prior responses are re-alleged.

Defendants deny the facts alleged in paragraph 67.

Defendants deny the facts alleged in paragraph 68.

Defendants deny the facts alleged in paragraph 69.

Defendants deny the facts alleged in paragraph 70.

Defendants deny the facts alleged in paragraph 71.

Defendants deny the facts alleged in paragraph 72.

Defendants deny the facts alleged in paragraph 73.

Defendants deny the facts alleged in paragraph 74.

All prior responses are re-alleged.

Defendants deny the facts alleged in paragraph 76.
Defendants deny the facts alieged in paragraph 77.

Defendants deny the facts alleged in paragraph 78.
4-
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79.  Defendants deny the facts alleged in paragraph 79.
80. Defendants deny the facts alleged in paragraph 80.
81.  All prior responses are re-alleged

82. Defendants deny the facts alleged in paragraph 82.
83.  Defendants deny the facts alleged in paragraph 83.
84. Defendants deny the facts alleged in paragraph 4.
85.  All prior responses are re-alleged.

86. Defendants deny the facts alleged in paragraph 86.
87. Defendants deny the facts alleged in paragraph &7.
88.  Defendants deny the facts alleged in paragraph 88.
89. Defendants deny the facts alleged in paragraph 89.
90. Defendants deny the facts alleged in paragraph 90.
91. Defendants deny the facts alleged in paragraph 91.

” 92. Defendants deny the facts alleged in paragraph 92.
93. Defendants deny the facts alleged in paragraph 93.
94, Defendants deny the facts alleged in paragraph 94.
95.  Defendants deny the facts alleged in paragraph 95.
96. Defendants deny the facts alleged in paragraph 96.
97.  Defendants deny the facts alleged in paragraph 97.
98. Defendants deny the facts alleged in paragraph 98.
99. Defendants deny the facts alleged in paragraph 99.
100. Defendants deny the facta alleged in paragraph 100.
101. All prior responses are re-alleged.

102. Defendants deny the facts alleged in paragraph 102.
103. Defendants deny the facts alleged in paragraph 103.
104. Defendants deny the facts alleged in paragraph 104.
105. Defendants deny the facts alleged in paragraph 105.

106. All prior responses are re-alleged.
-5-
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Defendants deny the facts alleged in paragraph 107.
Defendants deny the facts alleged in paragraph 108.
Defendants deny the facts alleged in paragraph 109.
Defendants deny the facts alleged in paragraph 110.
Defendants deny the facts alleged in paragraph 111.
Defendants deny the facts alleged in paragraph 112.

Defendants deny the facts alleged in paragraph 113.

All prior responses are re-alleged.

Defendahts deny the facts alleged in paragraph 115,
Defendants deny the facts alleged in paragraph 116.
Defendants deny the facts alleged in paragraph 117.
Defendants deny the facts alleged in paragraph 118.
Defendants deny the facts alleged in paragraph 119.
Defendants deny the facts alleged in paragraph 120.
Defendants deny the facts alleged in paragraph 121.
Defendants deny the facts alleged in paragraph 122.
All prior responsés are re-alleged.

Defendants deny the facts alleged in paragraph 124.
Defendants deny the facts alleged in paragraph 125.
Defendants deny the facts alleged in paragraph 126.
Defendants deny the facts alleged in paragraph 127.
Defendants deny the facts alleged in paragraph 128.
Defendants deny the facts alleged in paragraph 129.
Defendants deny the facts alleged in paragraph 130.
Defendants deny the facts alleged in paragraph 131,
All prior responses are re-alleged. ‘
Defendants deny the facts alleged in paragraph 133.

Defendants deny the facts alleged in paragraph 134.
.
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135. Defendants deny the facts alleged in paragraph 135.
136. Defendants deny the facts alleged in paragraph 136.
137. Defendants deny the facts alleged in paragraph 137.
138. All prior responses are re-alleged.

139. Defendants deny the facts alleged in paragraph 139.
140. Defendants have no information upon which to admit or deny the facts alleged

in paragraph 140, and on that basis deny.

141. Defendants deny the facts alleged in paragraph 141.
142. Defendants deny the facts alleged in paragraph 142.
143. Defendants deny the facts alleged in paragraph 143.
144. All prior responses are re-alleged.

145. Defendants deny the facts alleged in paragraph 145.
146. Defendants deny the facts alleged in paragraph 146.

147. Defendants deny the facts alleged in paragraph 147.
148. Defendants deny the facts alleged in paragraph 148.
149. Defendants deny the facts alleged in paragraph 149.
150. Defendants deny the facts alleged in paragraph 150.
151. All prior responses are re-alleged.
152. Defendants deny the facts alleged in paragraph 152.
153. Defendants deny the facts alleged in paragraph 153.
154, Defendants deny the facts alleged in paragraph 154.
I
AFFIRMATIVE DEFENSES

155. Plaintiff has ratified and/or affirmed the actions it complains of.
156. Plaintiff’s claims are barred by the doctrine of waiver.

157. Plaintiff’s claims are barred by the doctrine of estoppel.

158. Plaintiff’s claims are barred by the statute of limitations.

159. Plaintiff’s claims are barred by laches.

-7-
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160. Plaintiff’s claims are barred by the doctrine of unclean hands.

161. Defendants are informed and believe that Plaintiff has failed to mitigate
damages alleged in the Complaint, and thus any recovery should be reduced accordingly.

162. Defendants are informed and believe that Plaintiff is indebted to Defendants
by virtue of Plaintiff’s wrongful conduct, and that such indebtedness is a complete and/or
partial setoff of the damages, if any, suffered by Plaintiff.

163. Plaintiff’s claims are barred by a failure of consideration.

164. Plaintiff’s claims }are barred because Plaintiff has made numerous intentional
and/or negligent misrepresentations to Defendants with the intent to induce Defendants to
enter into the agreements referred to in Plaintiff’s Complaint, and as a result of such
misrepresentations, the agreerﬂénts between the parties are void.

165. Plaintiff’s claims are barred because Plaintiff lacks the standing to bring the
present actions.

166. Plaintiff’s claims are barred because Plaintiff has breached the obligations of
Plaintiff under the agreements alleged, including, but not limited to, the implied covenant of
good faith and fair dealing, and thereby has excused the performance of Defendants.

167. Plaintiff’s claims are barred under the provisions of California Civil Code
§3517. v

168. Plaintiff’s claims are barred by the provisions of California Civil Code §3521.

'169. Plaintifs claims are barred because Plaintiff, and/or the persons and/or
entities acting on its behalf, consented to and acquiesced in the conduct alleged.

170. Plaintiff’s claims are barred because Defendants have fully performed all
contracts, statutory and other duties, if any, owed to Plaintiff, except those duties, the
performance of which, has been excused by Plaintiff’s conduct.

171. Plaintiff’s claims are barred because Defendants have performed, satisfied and
discharged all duties and obligations owed to Plaintiff arising out of any and all agreements,
representations or contracts made by Defendants, or on their behalf, and this action is

therefore barred by provisions of California Civil Code §1473.
-8-

ANSWER AND COUNTERCLAIM OF DEFENDANTS TO FIRST AMENDED COMPLAINT




w

wn

O o 3

10
11
12
13
14
15
16
17
18
19
20
21
| 22
23
24
25
26
27
28

ta . o . . N .
Case 2:11-cv-02434-DSP‘-@LA Document 81 Filed 11/02/11/ Page 9 of 25 Page ID

#1677

172. Plaintiff’s claims are barred because they fail to state claims upon which relief
can be granted.

173. Plaintiff’s claims are barred because Plaintiff has abandoned one or more of
the trademarks and/or trade dress at issue.

174. Plaintiff’s claims are barred because one or more of the trademarks and/or
trade dress at issue are generic. ' |

175. Plaintiff’s claims are barred because one or more of the trademarks and/or
trade dress at issue lack secondary meaﬁing. |

176. Plaintiff’s claims are barred because there is no likelihood of confusion
resulting from Defendants’ alleged use of the trademarks and/or trade dress at issue.

" 177. Plaintiff’s claims are barred because Defendants have engaged in fair use of
the trademarks and/or trade dress at issue.

178. Plaintiff’s claims are barred because one or more of the trademarks and/or
trade dress at issue are invalid.

- 179. Plaintiff’s claims are barred because Plaintiff’s right to use the trademarks and
trade dress at issue was obtained fraudulently.

180. Plaintiff’s claims are barred because the use of the name, term or device
charged to be an infringement is a use of a term or device which is descriptive of and used
fairly and in good faith only to describe the goods of Defendants. |

181. Plaintiff’s claims are barred because one or more of the trademarks and/or
trade dress at issue is functional.

I
COUNTERCLAIMS

Defendants SHARYN PROVENZANO aka SHARYN NAPPI (hereinafter “Nappi”)
and PRODEEN, INC. (hereinafter “Prodeen”) complain of CARD TECH
INTERNATIONAL, LLLP (hereinafter “Card Tech”) and allege as follows:

/1

1
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FIRST CAUSE OF ACTION
MONEY DUE ON PROMISSORY NOTE |

182. On or about March 1, 2010, Card Tech gave Prodeen a promissory note
(hereinafter the “Note”), a true and correct copy of which is attachéd hereto and
incorporated herein by this reference as Exhibit 1. Under the Note, it was agreed that Card
Tech was indebted to Prodeen in the amount of $47,520.00 and that Prodeen would make
payments on the Note in twenty-four (24) equal monthly installments of $1 980.00 each,
beginning on March 1, 2010 and continuing on the first day of each successive month
thereafter to and including February 1, 2012, |

183. Card Tech stopped making payments on the Note in February 2011. Prodeen |
has not received payments on the Note for March 2011, April 2011 or May 2011.

184. Neither the whole nor any part of the above sum of the Note has been paid
except the sum of $23,760.00, and although demand has been made, there is now due and
owing to Prodeen the sum of $23,760.00. The Note also provides that if any payment under
the Note is not made within fifteen (15) days of its due date, Prodeen may impose a late
charge equal to five percent (5%) of the amount due, and Prodeen has applied such late
charge to each of the unpaid payments. Also, Prodeen has the right to charge interest on the
unpaid principal balance of the Note upon Card Tech’s default at the interest rate of ten
percent ( IO%) per annum. Prodeen hereby declares Card Tech in default of the Note and
applies the ten percent (10%) rate of interest.

185. The Note provides that Card Tech shall pay all reasonable costs and expenses,
including any reasonable attorney’s fees that may be incurred by Prodeen in connection
with the enforcement or collection of the Note. Prodeen has been required to retain the
services of an attorney, and the amount of its fees will be shown according to proof at the
time of trial. |
1
I

/1
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SECOND CAUSE OF ACTION
BREACH OF CONTRACT

186. On or about March 1, 2010, Nappi and Card Tech entered into an Employment
Agreement (hereinafter the “Employment Agreement”), a true and correct copy of which is
attached hereto as Exhibit 2, whereby Nappi became Card Tech’s Vice President of Sales, |
at an annual salary of $55,000.00 plus commissions. The term of Nappi’s employment was
for five (5) years. The Employment Agreement provides that Nappi’s employment could be
terminated immediately for “just cause,” which is defined to include “dishonesty...any act
of fraud, including without limitation any misappropriation or embezzlement of assets...any
material inaccuracy in any report of financial or other information to the company...any
breach by the employee of any of her obligations under that certain asset purchase
agreement.”

187. Nappi has been terminated by Card Tech. Nappi is informed and believes and
thereon alleges that in violation of the Employment Agreement, she has not been terminated
for “just cause.” Nappi has not committed any dishonesty, any act of fraud, any
misappropriation or embezzlement of Card Tech assets, any material inaccuracy in any
report of financial or other information to Card Tech, or a breach of any of her obligations
under the Asset Purchase Agreement. _Therefore, Nappi has been wrongfully terminated and
is owed her annual salary for the remainder of her employment term with Card Tech at the
rate of $55,000.00 per year, plus commissions.

188. The Employment Agreement also provides that Nappi is to be reimbursed for
all authorized business expenses. Card Tech has failed to reimburse Nappi for various
business expenses in the sum of no less than $30,000.00.

189. By failing to pay Nappi the salary and commissions due her under the balance
of the term of the Employment Agreement and by failing to pay the reimbursement
expenses to which she is entitled, Card Tech has breached the Employment Agreement.

190. Nappi has satisfied all obligations, terms and conditions required of her under

the terms of the Employment Agreement.

-11-
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191. As a direct and proximate result of Card Tech’s breach of the Employment
Agreement, Nappi has been damaged in a sum of no less than $250,000.00, together with
interest thereon at the legal rate from May 1 through the present.

THIRD CAUSE OF ACTION
'FAILURE TO PAY OVERTIME COMPENSATION

192. Card Tech employed Nappi for more than eight (8) hours per day and more
than forty (40) hours per work week and failed to pay Nappi overtime Qompensation for the
overtime hours she worked, in violation of California Labor Code (tﬁe “Code™) §§ 510,
1194 and 1198 and the appliéable Wage Order issued by the Industrial Welfare
Commission of the State of California (the “Wage Order”).

193. The Code and Wage Order provide that a workday consists of eight (8) hours,
a work week consists of forty (40) hours, and an employer must compensate an employee
who works overtime hours with either one and one half (1 '2) times or double the
employee’s regular rate of compensation. The Code and the Wage Order also provide that
the employee’s regular rate of compensation equals one-fortieth (1/40) of the employee’s
weekly salary. |

194. Card Tech employed Nappi for more than eight (8) hours per day and more
than forty (40) hours per work week, but Card Tech failed to pay Nappi the overtime
compensation required by the Code and the Wage Order. ,

195. Card Tech deprived Nappi of her rightfully earned overtime compensation,
and as a direct and proximate result of Card Tech’s failure to pay said compensation, under
Code §1194, Nappi is entitled to recover such amounts, plus interest thereon, attorney’s
fees, and costs.

FOURTH CAUSE OF ACTION
FOR WAITING TIME PENALTIES

196. Card Tech willfully failed to pay Nappi her earned wages in a timely manner

upon separation, in violation of Code §§ 201, 202 and 203.

"
-12-
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197. Based on Card Tech’s conduct as alleged herein, Card Tech is liable for
statutory penalties pursuant to Code §203.
FIFTH CAUSE OF ACTION
FOR INDEMNIFICATION OF EXPENDITURES
198, Card Tech willfully failed to indemnify Nappi for all necessary expenditures
and/or losses incurred by Nappi due to her as required by Code §2802.

199. Based on Card Tech’s conduct as alleged herein, under Code §2802, Nappi is

entitled to recover such ambunts, plus interest thereon, attorney’s fees and costs.
SIXTH CAUSE OF ACTION
ALTER EGO

200. Nappi is informed and believes and hereon alleges that at all times herein
mentioned, Cross-Defendant NORMAN FARRAR (hereinafter “Farrar”) is an individual
residing at 78 Woodland Shore Drive, Poland Spring, Maine 04274. |

201. Nappi is informed and believes and thereon alleges that Farrar is, and at all
times herein mentioned was, the owner of Card Tech. Card Tech is, and at all times herein
mentioned was, a mere shell and sham without capital or assets. Card Tech was concéived,
intended, and used by Farrar as a device to avoid individual liability and for the purpose of
substituting a financially insolvent partnership in the place of Farrar. _

_ 202. Card Tech is, and at all times herein mentioned was, so inadequately
capitalized that, compared with the business to be done by Card Tech and the risk of loss
attendant thereon, its capitalization was illusory and/or trifling.

203. Card Tech is, and at all times herein mentioned was, the alter ego of Farrar and
there exists, and at all times herein mentioned has existed, a unity of interest and ownership
between such Cross-Defendants, such that any separateness has ceased to exist, and that
Farrar used assets of the partnership for his personal uses, commingled his and Card Tech’s
assets, caused assets of the partnership to be transferred to him without adequate
consideration, and withdrew funds from the partnership bank accounts for his personal use.

/1]
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204. Card Tech is, and at all times herein mentioned was, a mere shell,
instrumentality, and conduit through which Farrar carried on his business and the
partnership name exactly how he had conducted it previous to formation, exercising
complete control and dominance of such business to such an éxtent that any individuality or
separateness of Card Tech and Farrar does not, and at all times herein mentioned did not
exist.

205. Card Tech is, and at all times herein mentioned was, controlled, dominated and
operated by Farrar as his individual business and alter ego, in that the activities and business
of Card Tech were carried out without the holding of meetings, no records or minutes of
any proceedings were maintained, and Farfar entered into personal transactions with Card
Tech without the approval of other partners.

206. Adherence to the fiction of the separate existence of Card Tech as an entity
distinct from Farrar would permit abuse of the partnership privilege and would sanction a
fraud in that Farrar has shielded himself from personal liability from the claims of Nappi
and Prodeen, and that if Nappi and Prodeen had known that Card Tech was Farrar’s alter
ego, they would not have entered into the various agreements with Card Tech nor would
Nappi have provided any labor and/or services for Card Tech.

207. Adherence to the fiction of the separate existence of Card Tech as an entity
distinct from Farrar would permit abuse of the partnership privilege and produce an
inequitable result in that Farrar would be able to avoid personal liability on the claims of
Nappi and Prodeen.

208. As a result of Farrar’s conduct, Nappi and Prodeen have been proximately
damaged in a sum to be shown according to proof at the time of trial, with interest thereon
at the legal rate.

WHEREFORE, Nappi and Prodeen pray for judgment against Card Tech and Farrar,
and each of them, as follows: ' '

-

1
-14-

ANSWER AND COUNTERCLAIM OF DEFENDANTS TO FIRST AMENDED COMPLAINT




O 00 N AN n bR WD =

NN [\ N [\ N N N N — [y [a—y — [a—y — —_ —_ — —
(o] RN (@)} (@] - W N — (e \O oo ~ (@)Y W BN w N — (o]

o

Hase 2:11-cv-02434-DSF ZPLA  Document 81 Filed 11/02/11°. Page 15 of 25 Page ID
#1683 |

ON THE FIRST AND SIXTH CAUSES OF ACTION

1. For damages in a sum of no less than $23,760.00, plus late charges and interest
at the rate of ten percent (10%) per annum;

ON THE SECOND AND SIXTH CAUSES OF ACTION

2. For damages in a sum to be shown according to proof at trial, but no less than
$250,000.00, together with interest thereon at the legal rate;

| ON THE THIRD AND SIXTH CAUSES OF ACTION ‘

3. For overtimé compensation in an amount to be shown according to proof at the
time of trial; | |
ON THE FOURTH AND SIXTH CAUSES OF ACTION

4. For Labor Code §203 penalties in a sum to be shown according to proof at the
time of trial; '

ON THE FIFTH AND SIXTH CAUSES OF ACTION
5. For restitution of all amounts owed to Nappi by Card Tech under Labor Code

§2802;
ON ALL CAUSES OF ACTION
6.  Attorney’s fees according to proof;
7. For costs of suit incurred herein; and
8.  For such other and further relief as the court may deem just and proper.

DATED: November 1, 2011
MORRIS & ASSOCIATES

By: fctC fpl
BRANDON C. MURPHY
Attorneys for SHARYN PROVENZANO,
a.k.a. SHARYN NAPPI, an individual;
and PRODEEN, INC.
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DEMAND FOR JURY TRIAL
Defendant Sharyn Provenzano, a.k.a. Sharyn Nappi and Prodeen, Inc. hereby

demand a jury trial on all cases of action asserted herein.

DATED: November 1, 2011
MORRIS & ASSOCIATES

By: /]W% CM/)/

BRANDON C. MURPHY

Attorneys for SHARYN PROVENZANO,
a.k.a. SHARYN NAPPI, an individual;
and PRODEEN, INC.

provenzano-cardtech.answer.counterclaim.fac/11/1/11/t
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PROMISSORY NOTE

$47,520 ’ _ ‘March 1, 2010

- FOR VALUE RECEIVED, Card Teoh, LLLP, a Maine limited Bability Bralted
partnorship (“Maker™), Promises 1o pay to the order of Prodeen, Ine. (d/b/a/ Proven
Prodnets), a California corporation CHolder™), at 2454 Briarglen Roed, Aoton, Califora
93510 or at such other loeation ag Holder may-designate from time to tirae, the principal

This Noto.shall be paid in twenty-four, (24) equal monthly installments of e
thousand pines hmd;rsd-cightyﬁl&w) dollars.cach, beginning on Mareh 1, 2010,
contimuing on the first day:of each.sneeessive month. thessafiey 1o and Inchuding Pebruary
1, 2012. This Note.maybe prepeld snrwhols or 2 pa ot amyine withorit penalty.

If amy payment provided e hepeln is not made within fiften (15) days of its due

dato, Holder may imposs & Ints chargo equal to five percent (5.0%) of the amount éus,

. Notwithstanding the paymest provisions set forth above, the entire nnpaid
principal balange ofthig Note, together with all accmed and wnpaid Sntersst payable to
Holder herevnder, shill bedome Immsediately die and payable in fll &t the option of’

- Holder upon the occurtencs of any of the fillowing svents (each an Byent of Deféinlt™):

()] Makcrﬁﬁs t0.pay Holder any payment of principal when the same
becomes due-and payabla hereunder, and the continvation, of mch faihure for a perind of
fifteen (15) days'aﬂng-Haldcr delivers written nptice thereof to Maker;

(D " Fhersle ofall or substentially all of assets of Maker, other, than In the |
ordinary congst of‘businessy

(i) . Miaker's making of ». genesal assignment for the benefit of his creditors or
filing of a voluntary-petbtion i bamfm;ptey': or

@) Makee's adjudication, as a barkmupt or insolvent.

Upon the oecurzenes of suy Bvent of Defenlt, Holder may exezgise B ODE DIt moTE
of th rights and remedies.granted to it mder this Nots or applicable la, all such rights and
xerodics being cumnlative and non-excnsive. No delay by Holder in the oxercise of any
right or remedy shal] operafe g8 a waiver thereof. :

Upon ths oeerurenss of any Bvent of Default, so long as sneh Bvent of Defaclt has
notbeen cured, Holder shall have tho right 1o charge interest on the npaid princips]
balance hereof at the ate ofiinterest of tan percent (1 09%) per anonm,

L

. . / . )
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Makeor shall pay all reasonsble.costs md expenses, inchiding; wﬁhout limitation, any -
reasonable attorneys fees md disbnrsements that mey be Jncurred by the Holder in connection
' with the enforcement or colleotion of ﬂns Note.
- This Note shall bind Maker, and its sucpessors: ‘and assigns.
THIS NOTE MAY NOT BE NEGOTIAYED OR. OTHERWISE 'IiRANBFERREb
OR ASSIGNED BY HOLDER WITHOUY THE WBITI‘EN CONSEN‘I‘ OF MAKER. -
. This'Note shall bs governed by. and construed in secordances with the laws of the State of

'CARD TECH, LLLP

1W1346)03) 2

. . ) N
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ik ‘ EMPLOYMENT AGREEMENT

THIS EMIELOYMENT AGREEMENT is.cniered ihto 85 of thiz-1¥ day of March 2010
by and betwestt CART) TECH LILP, & Maige limited liability lyrted paelpctship with.
: - mailing edrress at 33 Omui Circle, Aubuym, Maing (the "Q@;,BQ%:{’_.’), AEASHARYY .
: 'PROYENZANO(WB‘Sharyn Nappi) of Acion, Calﬂbrhia-(.‘gﬁé.‘hg;ggg"):.

_ NOW, THEREFORE, and in considerdfion of the mytual prorxises aid agyoemefs.
. herein contained and inténding to be.legally bound, the parties tiéreby sgrie ds follows; -

L Bmplovment, Subject fo the tostus nd conditions st forfinthis
agreement; tho Cothpariy hetéhy dgiits {5 employ the sl A e,
- - Employee heréby accepts such emplojent as the Gpﬁ@y‘k%;‘ I

of Splgs_ (the “Employment), R
2 Temffmployment B
2)  The Employment will commence oxi the date hereof ang, J&g}c&--mmwﬁ:_
earlier as provided for hereln, shall continue for a term 'of (5) yearsollowing.the
date hergof. For the purposes of the Agreenient, “Tegm of the Ifloyment” shafl~ -
D - memithe Period begipning on the dafe Bereof and ending on Hhexdatthe Briplyyiment- -
. is fermifnted pursnant to the terms of the-Agreenaent, ~ 7 .

b) . During the term of Employment if the Conpauy is so]d 10 gé" A .
- Employment Agreement with a mininum dyiation of 2.yeays vould be in.cfiect for
the Employee. ) C ) . e

€)  Upon expiraticn of the Tetms Sf Employment, shoyld the Bmployee coptifis « .
in the Compariy’s employ and the pagties heretq do not exgoute a-ritten dedwal of |

" Dew emplGyment. agreement, the Bmployes sl be ap “employisat Wil st the seie - ¢ .

level of compensztion.and, with the same ingurapee sid fifnge betiefiisas sef forth ™
herein. No other terms of this Agreemeit shall be spplicable Subseqpest tg.the
expiration of the Term of the Erployment. L O .

3 fies and Res i es. During the Terrp of Bmp]oyf}_\g);gt, the S
Employee shiall perform such dpfies, and have such fesponsibilities, ag siillve .

assigned by the Exnployeg by thie President of the Coitpanty £6m time o time. The. . -
- Employee shall at al} times devota her full-time exid exchisiveatightich gyd GRATEY 10 .

performing such duties during the Tem of the Employment. o

4. " S;o;% ensation. During the Term of Employment, the Compiny apréesto - -

provide the Eitipi8yee with the following as fyl} tompengation for all'servicas

rendered herenpder: ) ’

o a)’ Salayy. A basesalary at'the antmal 1ate dfFiﬂ'j(—Fiv.c Fhonsand and

00/100 Dolldrs (§55,000.00) per year (the *Base Salary”). In addition #isalss ‘sonemission L
. R .
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o "+ of 3.5% on sales in excess of $400,000,00 RO Yadr until sych tirnes ag the Employee
e Gencrated Sales reach the level of 8700j000.0D af whick time-theBase Sglagy wil b
increased to- Sitty — Five Thonsand xd.00/100 Bbllars ($585,000,00) per year in liew of
commissjons, . . . . :
. b) gqi%%ssiom. A sales commission of 3% will-be paid on all Brplogee
Genernted Saless -excess of $700,000.00 up't0-$2,000,000.00 yealy. I,
Sales commitssion of 5% will be peid on all Hriplpyes Genlerated Sales-in éxcess ofF - - .
$2,000,000.00 yearly. ) - .

0. %@3&1& 'lhe‘EmployceuwiH be refmbuysed.for a)1 authgrized '
business eXPRnSEs, - . . ST

‘-

All contpenisation is sisbject to all statutory-aid fnutually agreed 1};)(_)1; withhldings ant .
deductinhi, . X t " T .
5 '-g_zn?ﬁts. Diuing the Term of Employmient, the Employes shail bbéﬁéf-biéj'o'- . L
. paxticipate, on i fajr and enuitghle bagis, ip agy retirement, ETOnp. Inswines -or GihgF, .o
* employee plan or program made- generally ayailahle to nonzgkec&tivé-employeﬁg ofthe:
Company. Zithput limiting the foregoing, dwiing the Term of Employment, ‘e
. Company agrees fo, provide the Employee with the following benefits: .
8) Health Insurance comparablé tp the %ﬁm&@ﬁjﬁ%@aﬂm
i which covers the Ernployee as of the date of this Apreémettt; and - o

“b) The Employee shall bs entitled to wo (2) weeks of paid .Vacaﬁogfpgr.'(;ﬂ:i&nt@:ar SO
year.- Three (3) weeks of paid vacation shall be granted to the Bmployee.gﬂ@rﬁ_vé{ﬁ)
years of Empleyment. . . .
. .

a) ;

Employee dies,

Feiminatiof.of Banlopment,
.,e

The Employment shafl quienatically tesminate n the dyertthat e T L.

‘ b) Company’s Righ

TRt LY ,' .‘,!: % 'Hfhﬁ'
Company c&asts opbrations for any terminate Hi OYEe by providing
* thirty (30) day written. notice, ) o
{ tiployment 4b.anytime |
oyee..For'the pyppses-of .

-

meaps the otpurrence any of the following svents:

(i)  the Employee’s (A) diéhonesty,- ®) co;nguct‘. or conw)icﬁon.pfa c_iime;whit:b~~ PR

could, in any way, adversely affect the Company, or (&) willﬁu,.;_iisg}ic‘ﬁim;cg .
of the reasonable directives of thé Cémpany; . . .

"Page 20 n
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....... + (). mybreach by the Employes of the poligles, pracsices and procedureg of the | -
' Company, provided such brsachiis g} gured withif.seves (75 days:fiif .
waitten notice thérgof frorh theiZorisamyts the Employee; - T :
(i) - ey act.of fréud; inchyding without Jmifatiog ary misappropgationor-
enbezzlemnent of rssets, cominitiedby the Briployes Against theCormpatiydr :
any Affiliaté of thie Qompiny; . . o R

(iv) . auy material inaceyracy m any répdrt of finangial or other inforfsadig foghg e
: Company for which the Bmployee is Tospensible, diragtly o ftdivetlyior |

(v) any bfeach by the Employee ofiany nfhegob_ligaﬁoi:é;}mdqj tha:cgmrﬂxsgr .
Purchase Agreament bf ey dete herevitlh ainong the Copysany, Hhe . :
Employee, and Pro deen, Ine, .

A Effet of Termingtion of B
contrary set forth in thisagreemerit; -

' :thv(r,ithsta,udintmxtbingiéz’tﬁ? S

2 . Ifike Employment is terminated dyé jo {nst Cansels the Copdpany shall PRy T
the Bmployee that pbrtion of the Bage Salaryand ﬁ:%’%gﬁfﬁ%%ﬁh@h‘isﬁw He
Employes through the date of mch.iermim.rﬁpn.‘_ . ’ . v

@ The parties have executed this Agreement Iy the day ang year first writtely above. - . -
. CARD-TECH, L11p

By:.

"Sthhen Fagrgr, Presiden

Page 21
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CERTIFICATE OF SERVICE

I, TRACEY DAVENPORT, declare as follows:

I am employed in the County of Los Angeles, State of California. My business
address is MORRIS & ASSOCIATES, 2312 West Victory Boulevard, Burbank,
California 91506-1227. I am over the age of 18 and not a party to the above-captioned
matter.

On November 1, 2011, 1 served on the interested partles listed on Attachment “A”
a true and correct copy of the following:

ANSWER AND COUNTERCLAIM OF SHARYN PROVENZANO,
a.k.a. SHARYN NAPPI AND PRODEEN, INC. TO FIRST AMENDED
COMPLAINT; DEMAND FOR JURY TRIAL

[ 1 NOTICE OF ELECTRONIC FILING: The counsel listed on Attachment “A”
have consented to electronic service and have been automatically served by the
Notice of Electronic Filing, which is automatically generated by CM/ECF at the
time said document was filed, and which constitutes service pursuant to FRCP

5(0)(2)(D).

[ 1 E-MAIL: By attaching a PDF of the document to an electronic mail sent to the
email address(es) listed on Attachment “A”, according to the parties’ agreement.

[X] FEDERAL: I declare that I am employed in the office of a member of the
California State Bar who is permitted to practice before this Court, at whose
direction the service stated above was made, and declare under penalty of perjury
under the laws of the United States that the foregoing is true and correct.

Executed on November 1, 2011, at Burbank, California.

Lol

TRACEY DAVENPORT {

CERTIFICATE OF SERVICE
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ATTACHMENT “A”

Ernest E. Price, Esq.

Arnold E. Sklar, Esq.

Eugene S. Suh, Esq.

ROPERS, MAJESKI, KOHN & BENTLEY PC
515 South Flower Street, Suite 1100
Los Angeles, CA 90071-2213
Tel:  (213)312-2000

Fax: (213)312-2001

Email: eprice@rmkb.com

Email: asklar@rmkb.com

Email: esuh@rmkb.com

Attorneys for Plaintiff
Card Tech International, LLLP

CERTIFICATE OF SERVICE
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